STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
LORI MONRCE,
Petitioner,
VS. Case No. 06-1501

DEPARTMENT OF EDUCATI ON,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Cark, held a final admi nistrative hearing in this case
on June 6, 2006, in Ol ando, Florida.

APPEARANCES

For Petitioner: Matthew J. Carson, Esquire
Depart nent of Education
Di vi sion of Vocational Rehabilitation
325 West Gaines Street, Suite 1244
Tal | ahassee, Florida 32399-0440

For Respondent: Charlie S. Martin, Esquire
McLeod, McLeod & McLeod, P. A
48 East Main Street
Post O fice Drawer 950
Apopka, Florida 32704-0950

STATEMENT OF THE | SSUE

Whet her Respondent, Departnent of Education, should have

inval idated Petitioner's, Lori Mnroe, Florida Teacher



Certification Exam nation, for her alleged violation of a test-
t aki ng protocol.

PRELI M NARY STATEMENT

Petitioner sat for the Florida Teacher Certification
Exam nation on March 4, 2006, at the University of Centra
Florida, in Oviedo, Florida. By letter dated March 20, 2006,
Respondent advi sed Petitioner that she had been assi gned an
"invalid" score for "conpleting the answer sheet for the
El enentary Education K-6 exam nation after tinme was cal led for
that exam nation.” By letter dated March 29, 2006, Petitioner
requested an adm nistrative hearing.

On April 25, 2006, Respondent forwarded the case to the
Division of Adm nistrative Hearings. The follow ng day,
April 26, 2006, an Initial Order was forwarded to both parti es.
On May 9, 2006, the case was scheduled for a final hearing to be
held in Ol ando, Florida, on June 6, 2006.

The case was heard as schedul ed. Petitioner testified on
her own behal f. Respondent offered the testinony of three
W t nesses: Barbara Sherwood, Raynond Hefel e, and Renee Luall en.
W tnesses Sherwood and Hefele were adm nistrators of the
particular test in question; Ms. Luallen is the coordinator of
Educational and Training Practices for Respondent. Respondent
of fered nine exhibits that were admtted into evidence and

mar ked Respondent's Exhibits 1 through 9.



The Transcript of the final hearing was filed with the
Division of Administrative Hearings on July 12, 2006. On the
agreenent of the parties, the date for filing proposed
recommended orders was extended. Both parties filed Proposed
Recomended Orders which were considered by the undersigned.

FI NDI NGS OF FACT

Based on the oral and docunmentary evidence presented at the
final hearing, the follow ng findings of fact are nade:

1. Petitioner is seeking to be certified as a teacher.
She subm tted appropriate application and sat for the March 4,
2006, Florida Teacher Certification Exam nation.

2. Respondent is the state agency responsible for
certifying teachers in the State of Florida and conducts the
Fl ori da Teacher Certification Exam nations.

3. The Florida Teacher Certification Exam nations are
given four tines per year in various |locations around the state.

4. Because of the frequency and vol une of Florida Teacher
Certification Exam nations, the application process and
information regarding testing procedures are refined. The
prelimnary information provi ded exam nees includes a statenent
of understanding, witten in the first person, which nakes
specific reference to the fact that the exam nee "nust foll ow

the instructions of the test adm nistration personnel,” and, "If



| do anything prohibited by this paragraph, nmy exam nation

results will be voided."

5. In addition, exam nees are provided an information
sheet identifying "cheating behaviors.” Included in the |ist of
"cheating behaviors" is the followng: "During the exam nation

adm nistration, continuing to work on the exam nation after the
testing time had el apsed, and the directive to stop working has
been given by a room proctor or supervisor."

6. Included in the referenced refinenents in testing
procedures are instructions contained in a Test Adm nistration
Manual provided to test room supervisors and proctors that
ensure the appropriate adm nistration of the tests.

7. The Test Adm nistration Manual specifically delineates
the procedure to be foll owed upon observation by a room
supervi sor or proctor when "an exam nee continues to work on the
test when tinme is called.” 1In the instant case, the room
supervi sor and proctor, both of whom were experienced test
adm nistrators, followed the appropriate procedures.

8. Both the room supervisor and proctor were within
several feet of Petitioner who was sitting in the front-row seat
of the classroom Not only was Petitioner within easy view,
but, certainly close enough to clearly hear the general

instructions to stop. They observed Petitioner continue to



enter answers on her answer sheet after exam nees had been told
to stop two tines.

9. It is unfortunate that the particul ar conduct of the
Petitioner is characterized as "cheating," as the evidence,
i ncl udi ng the observations of the room supervisor and proctor,
portrays Petitioner as being so focused on the exam nation that
she did not hear the instruction to stop and, unfortunately,
continued to answer questions after the test had concl uded.

10. Respondent advised Petitioner by letter dated
March 20, 2006, that she had been assigned a score of "invalid"
and that she had not fulfilled the requirenent for a passing
score on the Elenentary Educati on K-6 exam nati on.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and subject matter of this
proceeding. § 120.57, Fla. Stat. (2005).

12. Respondent is responsible for certifying teachers in
Fl ori da and conducts certification exam nations for Florida
educators. § 1012.56, Fla. Stat. (2005).

13. Respondent has adopted Florida Adm nistrative Code
Rul e 6A-4.0021 to inplenent the foregoing statutory provisions.
The rule provides, in pertinent part, as foll ows:

(1) Scope. This rule governs the witten
exam nations for teacher certification.



Addi tional requirenents for certification
are specified in Chapter 6A-4, F.AC

(2) Description of the exam nations and
conpetenci es to be denonstrated.

(a) The Florida Teacher Certification
Exam nation shall be devel oped by the
Conmmi ssi oner of Educati on.

(b) The witten exam nations shal
i ncl ude subtests of reading, witing,
mat hemati cs, professional skills, and
subj ect area specialty. These exam nations
may contain nmultiple choice questions and
guestions requiring the exanmnee to wite an
answer or denonstrate a proficiency.

* * *

(3) Admnistration of the exam nations

(a) The exam nations shall be
adm ni stered by a test adm nistration agency
or agenci es under contract with the Florida
Depart nent of Educati on.

(b) The exam nation shall be adm nistered
at least four (4) times each year. The
Commi ssi oner of Education shall establish
exam nati ons dates each year which may
i ncl ude suppl emental test adm nistrations.
The Conmi ssioner of Education shal
designate the registration deadl i nes,
adm ni stration sites, and exam nations
avai l abl e for the suppl enent al
adm ni strations.

* * *

(c) The exam nation shall be adm nistered
at centers designated by the Conm ssi oner of
Educat i on.



(11) Score reports for the reading,
witing, mathematics, professional skills,
and subj ect area exam nati ons.

(a) A properly authenticated score report
is defined as the original score report
issued directly by the test adm nistration
agency w thout any qualification,
reservation, or irregularity.

14. In the instant case, Petitioner did not receive a
"properly authenticated score report,” as that termis used in
Fl orida Adm nistrative Code Rul e 6A-4.0021, because there had
been an "irregularity" reported. The "irregularity" involved
her alleged "cheating" on the exam nation by continuing to work
on the exam nation after the testing tinme had el apsed, and a
directive to stop working had been given.

15. As an exam nee, Petitioner bears the burden of proof

that she did not violate the particular test protocol as alleged

by Respondent. Departnent of Transportation v. J. WC. Conpany,

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

16. Petitioner has failed to neet the burden of proof.
The evi dence is persuasive that she continued to enter answers
on her answer sheet after the test tinme had el apsed and

instructions to stop had been given.



RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMVENDED t hat the Departnent of Education enter a final
order concluding that an irregularity had occurred and that
"invalid" was the appropriate test score for the subject test.

DONE AND ENTERED this 19th day of July, 2006, in

Tal | ahassee, Leon County, Florida.

ptie

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 19th day of July, 2006.

COPI ES FURNI SHED,

Mat t hew J. Carson, Esquire

Department of Education

D vision of Vocational Rehabilitation
325 West Gaines Street, Suite 1244
Tal | ahassee, Florida 32399-0440

Charlie S. Martin, Esquire
McLeod, McLeod & McLeod, P.A
48 East Main Street

Post O fice Drawer 950
Apopka, Florida 32704-0950



Lynn Abbott, Agency Cerk

Depart ment of Educati on
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Honor abl e John W nn

Conmi ssi oner of Educati on
Department of Educati on
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, General Counsel
Depart nent of Education

Turlington Building, Suite 1244
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.



